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Abstract;

Scholars and politicians alike agree that the Elthésepitome of modern international cooperaticend is a
triumph of formal institutionalism in internationgdlations. Yet, at its very core lies a troublpugzle: govern-
mental behavior in decision-making bears littleereblance to its formal rules. Does this mean rsatiee cor-
rect when they view institutions like the EU as py® What, if not formal rules, explains pattern€i@ deci-
sion-making? My central thesis is that the behawierobserve has been largely induced by infornsiitirtions,
which governments construct around formal ruleoating to informed, issue-specific imperatives. Y laee
functional in nature, even when they are informad adaptive. | shall argue that these informalitusdbns
solve the dilemma of uncertainty, that is, the éase in domestic uncertainty in response to intiemel eco-
nomic cooperation — a trade-off that may confrootegnments with domestic recalcitrance and indume- n
compliance. These informal institutions permit goweents to close gaps of political support by ragulac-
commodating legitimate preference outliers in eq@an of equal treatment. In short, the seemirgiyerfect
deviations from formal rules are in fact optimatiat they sustain the EU’s self-enforcing domestinditions
in such a way that formal rules do not permit. Tésult of this diffuse reciprocity is a solid basispolitical
support, low levels of non-compliance, and a subsetideepening of cooperation that is without equal
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1. Introduction

Scholars and politicians alike agree that the Ethésepitome of modern international cooperati@and is

a triumph of formal institutionalism in internatianrelations. Yet, at its very core lies a trouglipuzzle:
governmental behavior in decision-making bearke Iitssemblance to its formal rules. The treatignikitte

that proposals should be prepared by an indepersdgmnanational secretariat, the European Commission
The rules also state that member states decideese fproposals by majority voting, and may onlyngea
them unanimously. Yet, what we observe is thatreparing proposals the Commission needs to draw
heavily on governmental expertise, that membeestatmost never vote and seek unanimous agreement
instead, and that the Commission frequently chaitggsroposals during the course of intergovern@alent
negotiations.

This is troubling not just to students of the Ewgap Union: if even in the EU states do not abide by
the treaty, then functional regime theory, the vesynerstone of our understanding of internatiaralp-
eration, is called into question. Are realists #fiere correct when they view institutions like the as
phony? Have scholars of European integration that matigsly analyze formal decision-making proce-
dures misunderstood how they work for half a cefftdrhere is a solution to the puzzle, one thaticatds
the EU as an effective organization and illumindkesworkings of international organizations moear-
ally: my central thesis is that the behavior weenbs has been largely induced by informal instiusgi
which governments construct around formal rulesating to informed, precise and issue-specific impe
tives. In short, the institutions in European deciamaking are functional in nature, even when they
informal and adaptivé The principal goal of this project is to assessdhusal importance of this two-step
process, the design of institutional norms arownthél rules and decision-making within those noriiise
results apply to international politics more gefigra

The thesis gets to the core of political and acadetebates on European integration: It directly
challenges the claim that forms the basis of stulighe neo-functionalist tradition and Euro-skegti-
tique alike, namely that states’ inertia resultsnistitutional pathologies and supranational autoyoThe
overall result of European integration, the argunoérihe skeptics goes, is consequently a lossatbnal
problem-solving capacity and democratic legitimadyhe contestedness of such a claim notwithstanding,
the question whether governments are able to retaitrol over institutional design has remainedssar
ingly understudied. This neglect is not least duthe standard approach to institutions as ex@icange-
ments; which excludes the possibility of functional igtional adaptation from the outset. The corollary
of this definition is the common indictment of Etgnthusiasts and the realist null hypothesis: wdiates
do not abide by the treaty, cooperation has failed.

! This paper is an outline of the first case stutdyp Ph.D. project ointerstate Institutions in European Decision Making
| thank Christina Davis, Todd Hall, Tobias Heideerrick Lambert, Mark Pollack, Duncan Snidal, andak Tallberg for
comments on a previous version. | am particulartiebted to Jessica Green, Bob Keohane, Andy Moikagosl Thomas
Risse for their critical read of the many, manyfraf this paper. The project has greatly benéfitem numerous discus-
sions and collaboration with Andy Moravcsik. Comrtsanelcome: makleine@zedat.fu-berlin.de.

% See e.g. Mearsheimer 1994-95, 7.

% The process is therefore an instance of what Bnblaas (1990, 3) called “institutional adaptation

* Scharpf 1999, 83. See also Barnett and Finnen8@, 707-710, Pierson 1996, 142-147, 2000, 260-262.

® Koremenos, et al. 2001, 762. The project therefors back to the original formulation of regimessets of implicit or
explicit principles, norms, rules and decision-nmgkprocedures around which actor’'s expectationserge in a given
areas of international relations.” See Krasner 1983.



Contrary to both popular beliefs | contend thatgbemingly imperfect deviations from formal rules
are in fact optimal in that they are induced byinfal norms that sustain the EU's self-enforcingdio
tions in such a way that formal rules do not perifiitey do so by solving the dilemma of uncertaiiyt
the one hand, the management of uncertainty isstitution’s principaraison d'étrein that it enables co-
operation by creating stable expectations aboutilaeh On the other hand, however, cooperatioreiases
a countries’ sensitivity to structural trends ahocks. In other words, cooperation entails a traffidse-
tween international and domestic uncertainty. Gewvents may consequently find themselves confronted
with domestic recalcitrance, which induces non-cliempe and ultimately even undermine its own basis
political supporf | shall argue that informal institutions solve #iiemma, because they help sustain the
regular accommodation of legitimate preferenceienstifacing domestic recalcitrance. This norm éiude
reciprocity consequently harmonizes integrationhwdbmestic uncertainty. The result is a solid basis
political support, low levels of non-compliancedam subsequent deepening of cooperation that Foutit
equal.

To study this thesis | go beyond the formalism gratvails in institutionalist studies and center my
analysis on the notion of institutions as equiibthat is, as set of norms and rules that togefbeerate a
regularity of behavior. By specifying actors’ mattions to follow norms and rules, | am able to gates
several observable implications and unveil othesvinwisible institutions at the level of behavidr.thus
gained thorough understanding of the workings efitiations is then theine qua norfor any further ex-
planation of treaty revisiohThe analysis therefore starts with the EC’s foimeayears from 1958 to 1970.
Drawing on hard primary sourc@s, variety of practitioners’ reports and contemppanalyses, this paper
directs the attention on practices in day-to-dagisien-making that evolved in pursuance of thetysa
objectives. It proceeds in two steps: First, | dedthe patterns of behavior we would expect teeasis the
basis of formal rules and describe how the govemsieegular decision-making practices began toadev
from them. In a second step | lay out my theoryvai as an alternative explanation that may accdéomt
the observed behavior, but which generate furtligindt observable implications that permit us is-d
criminate between these alternatives in the sulesggmpirical analysis. | demonstrate that in neste-
areas except Agriculture a norm of diffuse recifgoevolved during the 1960s, which proved remalkab
stable throughout the decade even in the facevafserises and supposedly embittered negotiatronsa
pheres. As a consequence of this functional iriital adaptation, in particular by means of invoty
governmental experts in decision-making, the E@stitutional balance shifted dramatically from supma-
tional institutions to the governments. | concludéh a few remarks on the practical and normatiaeli-
cations of my theory.

2. The Puzzle in Detail: Patterns in the Deviation fron Formal Rules

To what extent do the provisions of the Rome Trelscribe governmental behavior in decision-making?
This section deduces patterns of behavior that addvexpect to arise from formal rules on the paplof
sovereignty and the delegation of authority in @niynlegislation. These patterns are subsequenthaju
posed to the behavior we observe in redlitydemonstrate below that actual decision-makiraciices
during the 1960s differed substantially from ifipectations: in particular, the involvement oivgrn-

® See e.g. Downs and Rocke 1995, 130-138, Milnetkawhane 1996, 22, Downs, et al. 1996, 399, Rogérattd Milner
2001, 832.

" A recent exception is th&/est European Politicg0:2) special issue on institutional change agdtiér 2007.

8 Material from the following archives has been udthdesarchiv Koblenz (BAK): Bundeswirtschaftsraterium
(BAK/B102), Bundeslandwirtschaftsministerium (BAKA); Auswartiges Amt Berlin (AA): Européische Intatjon
(AA/B20), Standige Vertretung (AV/Neues Amt); Coilraf Ministers Archives Brussels (CM2); Europeaarfimission
Historical Archives Brussels (ECHA).

°King, et al. 1994, 41, 56.



mental experts — a phenomenon that has been dipisteo-optatiol or engrenag€' — resulted in a radi-
cal transformation of the EC’s decision-making picss.

For the EC’s formative years, the pooling of soigrs and delegation of authority translates into
“Community Method,” that is, the stepwise removahdormal veto by allowing for decisions to be ¢ak
by a qualified majority (QMV) and the Commissio’sclusive right of initiative. The Council is théoee
only able to act upon a Commission proposal, adoph the basis of a qualified majority, but change
only unanimously against the will of the Commission

Figure 1: The “Community Method”

Commission

proposes / withdraws / changes

A 4

Council
adopts by QMV Rejects with unanimity

Since governments may face rational incentivet®ge on previous agreements, the decision to
pool sovereigntyallows governments to commit credibly to a certaonrse of action in the face of uncer-
tainty. They do so by accepting the risk of beingvoted on an individual matter in future strearhdeci-
sions?? Precisely due to uncertainty, which leads to #vaaval of veto, majorities have a strong incentive
to call votes. Hence, if majority decisions are thke, we expect votes to be cast frequently arehlyp
because governments in the minority are thus aldéghal their negotiation efforts to domestic d¢insn-
cies and shift the blame to Brussels.

The literature on agenda-setting mentions threndts although not mutually-exclusive logics be-
hind the_delegationf an exclusive right of initiative to an agemtfdrmation, efficiency gains from accel-
eration, and credible commitment. First, decisicmkers face constant demands for policy-relevaiioir-
mationabout the state of the world. Under such circuntsta legislators delegate power to an agent, which
is assumed to provide expertise, thereby improkiesquality of regulation and reduces the worklo&d o
legislators and their staff.To that effect we would expect the Commissionrmadon independent exper-
tise for the preparation and execution of Eurogsalities. Second, when a proposal is easier totatiap
to amend, legislators reap efficiency gains fromaaneleration of decision-making. The reason i$ gha
well-informed agenda-setter will anticipate thedtion of knife-edge majoritarian win-sets and taiks
proposals in a way that they can be adopted witbeirtg altered? We would therefore expect Commis-
sion proposals to remain unaltered by the Coumbikd, governments are able¢ommit crediblyto a cer-
tain course of action. The reason is that multidisienal issues may also generate multiple majsriaed
alternative majorities have an incentive to brilgady agreed-upon decisions back on the agensiaefis

10'See Coombes 1970, 99 drawing on Altiero Spinelli.
1 Lindberg (1963, 284) expects national expertseitome socialized at the European level. A moreiéstic assessment
of engrenage can be found in Lindberg and Scheih@®70, 93), who put emphasis on the bureauctatizand lack of
leadership on part of the Commission.
2 Moravcsik 1998, 485-489 and Pollack 2003, 153.
13 This argument follows Keith Krehbiel's (1991, #Jplanation of the Congressional Committee sys&ae.also Pollack
2003, 29.
¥ For Baron and Ferejohn (1989, 1199) gains fronelacation of decision-making is one of the majasen for closed
rules decision-making.
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cycling)® An agent whose proposals are easier to adoptithamend is therefore critical in stabilizing one
among several possible majorities and, thus, acp&at course of cooperation, when it is able to to&
norities from putting an issue back on the agemdahat effect we would expect the Commission toidie
on the timing of its proposals, that is, to deterenboth the composition of items on the agendaelksas
the Council’s long-term schedule.

In sum, formal rules in equilibrium should genertite following observations: voting takes place
frequently and openly; the Commission draws on pedeent policy expertise; its proposals remain-unal
tered during the course of negotiations; it exelelsi determines the timing of proposals.

Are votes cast frequently and openly?

The conventional wisdom goes that after 1966 theasled Luxembourg compromi€emposed a persis-
tent veto culture on decision-makihigThis extralegal document primarily stated a disagrent among
France and her counterpart about the use of majasting in the event that it jeopardized importamer-
ests, and it required the Commission to contact ERER before adopting and publishing important pro-
posals. Whether this “veto culture” really existeinained largely obscure as both the proceedings of
Council meetings and the governments’ individuaipons in decision-making were supposed to beesecr
The Council General Secretariat did not even keegzard of the number of majority decisidfisArchival
material reveals, however, that the Council hadillgagver taken majority decisions before. QMV wap-s
posed to be phased in in two steps until 1966.ak thus already intended for 88 cases in To&3d was
supposed to be extended to ten further articleggniculture and trade policy. And yet, during thest
eight years since the inception of the Communitiely a total number of four to ten decisions hadrbe
taken against a minority, most of them on budgetarg procedural issué%.Practitioners accordingly
spoke of ehorror majoritatisgoverning decision-making in the Council in thwstfhalf of the decad®.

France’s attack on majority voting during the “eynghair crisis” in 1965-66 was accordingly
widely perceived as a pseudo debate on a problatmaths “plus théorique que rééf. The German Per-
manent Representative to the EEC acknowledged: flileechas always been in practice that decisioas ar
unanimous even in cases where the treaty provatemdjority voting. We simply usually negotiate ilint

15 See Shepsle 1979. The equilibrium is now strulifaitaduced: it is detached from the issue undersideration and
contingent on the institutional rules detailing geguence of moves, the thresholds for the amendmeradoption of the
proposal, and the preferences of the agenda-sgtterPollack 2003, 29.

8 The Luxembourg compromise resolved the so-cakdpty chair crisis” in 1965-66, that is, the blog&af decision-
making through France’s retreat from the CoundilisTextralegal documeiriter alia stated the disagreement about how to
proceed in the event that majority voting jeopagdia member state’s very important interestsribh&more listed several
behavioral instructions for the Commission as fatance a regular consultation of COREPER pridhégpublication of
proposals.

" Teasdale 1993, 570. In response to a supposaxfgderalist proposal on the CAP, France withdriswepresentatives
from the Council and thus precipitated what woualgtt be known as the “empty chair crisis.” Whilarkae insisted that the
search for a unanimous agreement should go oniiitgdy in this instance, her partners only conaktte the endeavor to
continue within a reasonable time. See Loth 20@layret, et al. 2006, Newhouse 1967.

18 vertretung der Bundesrepublik Deutschland beifigopaischen Wirtschaftsgemeinschaft 1965a. Oséheecy of
deliberations in the Council see Buerstedde 1984,195.

!9 See Bundesministerium fiir Landwirtschaft 1965, 1966, 193, Torrelli 1969, 94-96.

20 Depending on whether procedural issues are couwtattetung der Bundesrepublik Deutschland beiEeopaischen
Wirtschaftsgemeinschaft 1965a. The Commission Bikex$ecretary-General, Emile Noel, counts twehagarity decisi-
ons. See Lambert 1967, 396.

“Houben 1964, 112-115.

%2 Représentation Permanente de la Belgique aupsé€atemunautés Européennes 1966: “In reality, teadhr fear of
being minorizised on an important question wasesuthe Six fought a battle over a faux probleffiranslation from
French by the author]. See also Auswartiges Amb18&itten 2006.



we have reached consenséQualitative evidence furthermore suggests thaptaetice was not discon-
tinued by the Luxembourg compromise: the searcltdosensus remained the general rule in the Council
throughout the 1960s, but majority voting was nbektss used infrequently, mainly on budgetary apd a
ricultural issueg? In short, consensus-seeking and not majority gotiras the informal rule for decision-
making throughout the decade. As a result of theefre, the Commission’s formal agenda-setting grow
was largely curtailed as it had to anticipate amoarrower win-set and tailor proposals accordingly

Does the Commission draw on independent policyraspe

In the course of the 1960s the Commission was detdgnore and more secondary legislative and admin-
istrative taskg? which in turn created a high demand in expertisetie better preparation and smooth im-
plementation of decisiorfé.It led to the growth and bureaucratization of @@mmission’s administrative
apparatus. Yet, initial hopes that it would becdheenucleus of a European civil service based ompedi-

tive examination of merit and ability were disapped, because senior positions in the Commissiae we
distributed roughly proportionate to budgetary cduttions. Member governments and individual commis
sioners consequently took a close interest in ¢hexcton as well as preferment of the highest w@ff$; and
they did not shy away from using relations to fellcountrymen to assert national interé$t€ertain posts

in the service thus remained reserved for particdiylaes of candidates, on grounds such as nattgrai
party affiliation?®

Yet, an increasing bureaucratization alone did suftice for coping with delegated management
tasks. Before drafting proposals, the Commissiarsequently adopted the custom of consulting graidips
experts drawn from national administratiGisn addition to this, the Council itself institutedanagement
committees to closely monitor the implementatiorpolicies by the Commissiofl.As a consequence, the
total number of government officials involved inr@munity decision-making heavily proliferated during
the 1960s as the following figure on the Commissi@onsultation of governmental experts shéWs.

Figure 2: Commission’s Reliance on Governmental Exgrtise®

23 Auswartiges Amt 1965 [Translation from Germartty author]. See Alting von Geusau 1964, 190, PH@&2, 35.

%4 See, for instance, the assessment in of the foBeeman Permanent Representative Lahr 1983, 22djurity voting
in the early 1970s see Sasse 1975, 136, Noél #47&Jngerer 1989, 98 and Grant 1997, 173.

%> Cassese and Cananea 1992, 88-89.

?® Scheinman 1966, 758-762.

2" Bundesministerium fiir Landwirtschaft 1967c.

%8 See the discussion in Coombes 1968, 20-22, 1®10 Wallace 1973, 57, Clark 1967, 67. For a desonpof the practi-
ce see Vertretung der Bundesrepublik DeutschlanddseEuropaischen Wirtschaftsgemeinschaft 196Zegaignen
1964, Vertretung der Bundesrepublik DeutschlanddeeiEuropéischen Wirtschaftsgemeinschaft 1965b, 68

9 Lindberg 1963, 57-62.

%0 Bertram 1968, 267 and Lasalle 1968.

1 poullet and Deprez 1976, 117, Institut fiir Eurepkié Politik 1989, 43, Maurer, et al. 2000, 34M®.: The gap in
1965-66 is explained by the “empty chair crisis".

%2 Data from Poullet and Deprez 1976, 117.
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In sum, the growth of the administrative apparatod the bureaucratization of its work notwith-
standing, the Commission did not possess enougipamtient policy expertise that would enable her to
draw up proposals and implement them without hatengly on governmental expertise.

Do proposals remain unaltered during the courseagjotiations?

The custom of consultation of governmental expsutsstantially affected the entire decision-makingcp

ess as they instead of the Ministers became then@ision’s principal counterpart. The reason is #ftr

the Commission had officially submitted her proppoffae Council instantaneously returned it to itgno
groups of governmental experts and refused to géstiiem without proper preparation. Proposals were
hence passed through an ever growing substrucitinetive Council of Ministers at the top, permanand
ad-hoc (sub-) Working Groups (WGs) on the bottong the Committee of Permanent Representatives
(COREPER) in-betweett. These intergovernmental groups, the number of vhiavily proliferated dur-
ing the decade, normally comprised exactly the sgovernmental experts that had already been cauasult
by the Commission for the preparation of the prapds

Although governmental experts did not possess anydl decision-making powers, they increas-
ingly prepared decisions in a manner the next mitghesl was willing to adopt them without furthescus-
sion. From 1962 on, these preliminary decisionshied in WGs and COREPER appeared as one item on
the Council's agenda. The so-called A-Points weaentusually adoptedn blocwhile contentious ques-
tions, the B-Points, were most often referred biackhe preparatory groups after discussion andhéuart
instructions® As a consequence, the different stages in deesimking largely blurred® Some contempo-
rary authors described this process as an intéteitisnal dialogue while other spoke more blurgfygenu-
ine pre-negotiations that heavily curtailed the @ussion’s formal agenda-setting powafs.

Figure 3: Days spent in Council negotiatior

% For an early description of this practice see N@#3, 21, Bahr 1963, 92-100.

34 For a description of the decision-making praciicgeneral semter alia Lindberg 1963, 53 ff., Houben 1964, 97 ff.,
Noél 1963, Alting von Geusau 1966, 235-240.

> Noél 1967a, 248.

% Bundesministerium fiir Wirtschaft 1961.

37 See Lindberg 1963, 79, Mayne 1968, 33-34 on tfeehamd, and Houben 1964, 99, 105, Alting von Ged§&4, 197 on
the other hand. For a very critical assessmenGseeo 1974, 128.

3 Generalsekretariat des Rates der Européaischeni@srhaften 1970.
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As it was usually confronted with a laboriouslyalead compromise at the point of formal discus-
sion, the EP demanded a clearer distinction betwleemlecision-making sequencésilso the Commis-
sion argued that the practice of pre-decision d¢nst a violation of the treaties. The Commissitmesi-
dent, Walter Hallstein, augured already in 1958:

“The first danger is that the responsibilities, efhthe Treaty unequivocally confers to the Ministestip to func-
tionaries to whom they do not belong. (...) The dtrtes of our Treaty would consequently find itseibly de-
natured. (...) The second danger is that (...) theeeraallocation of powers to the detriment of thpranational
element. As a result of a newly developing habitwge run the risk that an administration developghini
COREPER that assumes tasks that —according tadhty t— belong to the supranational organ, thatoighe
Commission.*°

In short, it was thus demurred that Ministers hlifted their responsibilities to an unaccountable
Aeropagusof civil servants that rivaled the staff of thermission*! To depict this ongoing undermining
of the Community method, the German teBtdndige Vertretef(permanent representative) was in the first
half of the decade perverted ifBtandiger Verrate(permanent traitor) of the spirit of the Rome Ties("

In order to retain its position as the centre ahownication within the Community, the Commis-
sion initially refused to send high-level delegat@<COREPER meetings. The Commission also reserved
the right to demand a debate on a par with the $t#ns on A-Points on which unanimous agreement had
already been reachédBut since the Commission, too, increasingly fasetid intergovernmental com-
promises at the point of discussion among Ministéchanged its strategy, embraced COREPER aed tri
to regain its institutional position from withinetCouncil substructur®.In both the WGs and COREPER,
however, the Commission encountered the Counc8giacy which had outgrown its role as a mere or-
ganizer of meetings. With the support of the Colu@eineral Secretariat, the Presidency acted adatoe
that sought to attain a complete view of the natigositions. On that basis it would come forwarthw
compromise suggestions, which in the early 196@are known as “presidency compromis&sAs these

%9 EP debates, cited in Alting von Geusau 1964, 138-1
4% \Walter Hallstein before the European Parliamengasembly on 24 June 1958, cited in Virally, etl&l71, 712. [Trans-
lation from French by the author].
! On the criticism on part of the Commission see aigmen 1964, 85. See also Maas 1960, 133-136, RB62, 33.
“2 See the discussion in Bahr 1963, 64.
43 Rat der Europaischen Wirtschaftsgemeinschaft 1962.
44 Noél and Etienne 1971, 433. For a critical revidthe decision-making practice and its effect e €ommission’s
institutional position see Houben 1964, 104-107.
4> 0On the presidency’s role as a mediator, see iticpéar the exposé by the then-Commission Execiieeretary and
representative in COREPER Emile Noél 1966, 33-84ard the Belgian Permanent Representative VaiWdaten 1966,
11-13. This practice is already mentioned in Veuing der Bundesrepublik Deutschland bei der Eusgbé@in Wirtschafts-
gemeinschaft und der Europaischen AtomgemeinsdBéfta, 1965.
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were “particularly suggestions some distance awam fthe Commission’s original proposéf,the com-
mission’s traditional role as mediator was heawitpaired.

In sum, the need to consult governmental experdstla® governments’ general search for consen-
sus within the Council substructure obscured ts&rdition between the stage of proposal and trgesha
negotiations. As a result, and as the Commissipresentative to COREPER, Emile Noél, explained: “It
would be an exception if a decision was taken enbisis of a Commission Proposelvarietur[not nego-
tiable, M.K ], that is, that it remained unaltefiedm the beginning until the end of the debdteBoth the
EP’s and the Commission’s formal powers were comseidy largely curtailed.

Does the Commission exclusively determine the gimirproposals?

Due to the involvement of governmental expertshimm decision-making process and the Ministers’ adfus
to deal with issues that had not been previousdgudised within the Council substructure, the Corsinnis
lost the ability to determine the timing of negtibas and act as a genuine “motor” of integratitbrbe-
came increasingly dependent on the governmentseptatives’ work rhythm. The rotating Council Presi
dency, whose task it was to organize meetings, atdes to prioritize single items and let other issue
slide’® The control over the composition of the agendavel$ as the Council’s long-term schedule thus
became more and more the Presidency’s prerogdtilsecame custom that it would present its six-rhont
program at the beginning of its term.

The Commission’s powers to do so were in turn atgicvonstrained by the governments. It soon
became a norm that the Commission would not puloigfortant proposals without prior contact to CORE-
PER?® The EP, whose formal powers had likewise suffered result of governmental decision-making
practices constituted a natural ally for the Consmis. But the Commission’s attempts to circumvent |
formal restrictions of its agenda-setting power d@guring the support of the Assembly and the public
through advance publication were kept in ch&ln 1960, for instance, Hallstein tried to confrdahe
Council with afait accompliby leaking its proposal on the acceleration of ¢hstoms union to the press
and encouraging the EP to schedule a debate b#fergovernments had the chance to discuss the pro-
posal®* The Commission was immediately rebuked for itsavedr >? Also, the Commission’s proposal that
constituted the point of contention in the 1965 péynchair” crisis had been aired to the EP befotanst-
ting it formally to the Council — an instance theas widely regarded as a clear “breach of etiqiiétta
violation of an established norm in decision-makih@his norm would subsequently become part of the
Luxembourg compromise.

In sum, the involvement of governmental expert€ammunity decision-making largely curtailed
the Commission’s monopoly of initiative and itse@s the “motor of integration.” Due to its taskoofja-

“*®Noél and Etienne 1971, 438, Noél 1967b, 42.
4" Noél and Etienne 1969, 47 [Translation from Frenglthe author] and Noél 1966, 40-42. A criticawiof the Council
Presidency from the Commission’s perspective pes/ilonzano 2002, 50 : “The Commission’s initialtywimportant
role continuously eroded to the benefit of the Gulupresidency, which had assumed the autonomaquescitst to suggest
compromise solutions (...).” [Translation from Frermhthe author].
8 See the assessment of the PermRep van der Mdi9186, (12): “All these Working Groups in fact consté a consider-
able machinery that risks being paralyzed if it wasfor the vigilant attention of the Presideiff.fanslation from French
by the author]. For the end of the 1960s/beginoing970s see Sasse 1972, 88, Wallace and Edwards 940.
“9 Vertretung der Bundesrepublik Deutschland beiEleopaischen Wirtschaftsgemeinschaft und der Eisopén Atom-
gemeinschaft 1964b.
°0 See the discussion in Alting von Geusau 1966, 238.
°1 Rate der Europaischen Gemeinschaften 1960.
°2 Rat der Européaischen Wirtschaftsgemeinschaft 195027, Auswartiges Amt 1960.
>3 von der Groeben 1985, 185.
*¥ See Spaak 1969, 570-576, Newhouse 1967, 84, CHIG6s 48-49, Lambert 1966, 198, Ludlow 2006, 76.4different
point of view see Lindberg 1966, 238.
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nizing the meetings within the Council substructutevas able to influence both the compositionteims

on the agenda as well as the Council’s six-montftkyeoogram. The impulse for decision-making therefo
increasingly shifted to the Council presidency. Thetor” came under further attack from yet another
side: member states increasingly put forth thein dvwetables and work programs while the Commission
effort to do so remained largely unnotic8dMeetings of the heads of state and governmentecaore
frequent and would ultimately result in the inditnalization of the European Council.

To sum this section up, the actual behavior inslesimaking stands in stark contrast to what we
would expect to arise from formal rules: we expédtet votes be cast frequently and openly; the IGism
sion to possess independent policy expertiserdpgsals to remain largely unaltered during thersewf
negotiations; and that the Commission exclusivedtedmine the long-term agenda. In reality, however,
member governments almost never vote and strivea foonsensus instead; the Commission lacks inde-
pendent expertise; its proposals are regularly gbdmuring the course of negotiations; and it isatde to
determine the timing of proposals. These pattarrizhavior had already arisen in the first halfhef dec-
ade and were primarily a result of an increasinglivement of governmental experts at every singiges
in decision-making. As a consequence, supranatiosttutions’ formal powers were strongly curtalef
they had not become void. The decision-making mrestare depicted in the following figure.

Figure 4: The de facto decision-making process

proposes ( withdraws / changes delegates

Commission Council Commission

4 .
consults refers prepare /
decide

delegates monitor

Governmental Experts
(COREPER, Council WG, Comitology)

3. An Analytical Approach to the Study of Institutions

How can we make sense of behavioral deviations fiammal rules? Did governments fall back into nine-
teenth century-style bargaining that was not gosetioy any institution at afi?1 contend, on the contrary,
that emergence of these patterns of behavior vehgéd by informal institutions, which governmentsc
structed around formal rules on the basis of timéarmed, issue-specific imperatives. But how are te
study informal institutions? This section introds@n analytical approach that centers on the nation-
stitutions as equilibria. 1 first lay out the gealeargument about functional institutions as wsltlze realist
Null Hypothesis, and subsequently show how the Iprolof endogeneity has so far impeded a thorough
understanding of European decision-making. | finakplain how by multiplying the number of obsereab
implications my approach can overcome this threatference.

Argument: Functional Institutions in Decision-Magin

Regular patterns of behavior in interaction — tepahdent variable of this project — can be conceofeas
equilibrium, that is, as interaction where no adgsobetter off individually choosing a differentwrge of
action. Under the ever-present condition of unaetyaabout the future, norms and rules can becalitin
helping sustain such regular behavior as they erstable expectations about other actors’ behandr

%5 See Ludlow 2003, 24, 2006, 39.
¢ Rosenthal and Puchala 1978, 62.
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inform one’s own choice of strategyFrom a functional perspective, this is ultimatig reason for an
institution’s existence: actors create institutibesause they anticipate them to be instrumentdmuring
gains from cooperation by creating stable expemiatin interactionlnstitutions can hence be defined as
sets of explicit and implicit norms and rules thagether generate a regularity of behavior amontpes

by manipulating the distribution of information angpthent® Norms are standards of appropriate behavior
defined in terms of rights and obligations. Rulpscify this behavior through prescriptions or prggmns

for action>® Both institutional elements influence behavior whetors are motivated to follow them.

Institutions in equilibrium, or self-enforcing iftsttions, are consequently equilibria where an-indi
vidual’'s motivation to follow rules and adhere tgular patterns of behavior is endogenously prakide
Institutions therefore constitute intervening vl that allow actors to attend to common issue-sigecif
interests, the principal independent variablesyTgasist when no actor is better off in individyalepart-
ing from this strategy. To foreshadow the argummiow, | conjecture that the European governments’
main motivation and principal micro-mechanism fbe tdesign of horms and rules and decision-making
within them is joint gains from vote exchanges uritie condition of domestic uncertainty and incoetgl
information.

Working Hypothesis — Functional Institutions in Dedsion-Making: Deviations from
formal rules are induced by functional institutiotst governments construct around
formal rules on the basis of their informed, isspecific imperatives. Thenotivation
underpinning equilibrium is gains from vote exchesmginder the condition of uncer-
tainty.

Accordingly, the Null Hypothesis states that regli@havior in interaction is not induced by anytitasion

at all. Although cooperation may produce joint gaiproblems of incomplete information and domestic
uncertainty render cooperation difficult. The pbdgy of ending up as the “sucker” induces actwrgpur-
sue different strategies.

Null Hypothesis — Decision-Making in an InstitutionFree Environment: Decision-
making is not governed by any institution, formalrdormal, at all.

State of the Art and the Problem of Studying lustihs

Studying the effects of institutions as intervenuagiables, that is, as simultaneously objectsaieschoice
and constraints on behavior, is tricky. First, colling for preferences as the principal indepernderi-
ables is difficult as they are not directly obséiea Second, inferring an institution’s effect ¢ tbasis of
individual observations is likewise inconclusivaice usually multiple equilibria are sustainableepeat
interaction, a single institution’s observable ederincanceteris paribugust as well be generated by a com-
pletely different equilibrium. To put it simply, itkeer preferences nor institutions are directlyasliable so
that the study of institutions highly susceptilethie problem of endogeneityThis difficulty to identify
institutions and exclude alternative explanatiotegypes most empirical studies and impedes a thbroug
understanding of the workings of (European) ingtns.

Figure 5: The Problem of Endogeneity in the Study fonstitutions

*" See the discussion in Weingast 2002, 691, 669-675.
%8 For a similar definitions see Greif 2006, 30.
% Krasner 1982, 186.
®0 See already Krasner 1982, 189 as well as Keoh@dw, 4.
®1 Greif 2006, chap. 11.
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The Problem of Endogeneity in the Study of Institutions

Institution II

Interests Institution I

suopeadwy ajqeasdsqQ

Independent Variable Intervening Variable Dependent Variable

A first generation of scholars tried to demonstratgitutions’ constraining effects and regarded
them as independent variables thatetegenouso interaction. Because of the difficulty to measpref-
erences directly, it resulted in an inconclusiveate about whether or not institutions are meraljoge-
nous to interests and thus epiphenomé&nbi. an effort to overcome the ensuing circulariggholars in-
creasingly approached institutions explicitlyeamlogenousnotivations that states create in pursuit of their
common goals. Conceiving negotiating actors asgoeiell informed about the choices they have, the ra
tional design research agenda defined them asitix@irangement$® and turned variation in institutional
design into the primary dependent variable. Yegting formal rules as an institution’s one-to-ohserv-
able element is questionable as it presupposesstitution’s effect by definition. Given, howevehat
institutions are always designed under the conditibuncertainty, this would be a logical falladyith a
view to reinserting “agency into the institutiomsliiterature,®* the Principal-Agent(P-A) approach tries to
combine the best of both worlds. It conceives efitations as contracts, formal or informal, thrbughich
a principal (states) grants authority to an agerteinational institution). It focuses both on tthesign of
these contracts and their operation in practiceatédls by the wayside, however, is the regulseriaction
that constitutes the “principal” in the first plad&ut when this interaction is being ignored, anel &nalysis
only focuses on a narrow set of observable impbaat it is difficult to theorize about the exacicno-
mechanisms underlying the act of delegation torbagih *°

But when it is difficult to uncover equilibria, is likewise difficult to identify and assess instit
tional changeHistorical institutionalism(HI) and its neo-functionalist cousin try to sggdhe scope con-
ditions under which states’ inertia in the faceuntertainty leads to unanticipated institutiondkets and
equilibrium changé&® States are thereby depicted as sorcerers’ appesritiat are unable to keep the spirits
they summoned in check. However, these approaetteseixactly the same problems as institutiondlists

%2 See Mearsheimer 1994-95, 7, Keohane and MartiB, 18 For the EU see Burley and Mattli 1993, Gak895, Mattli
and Slaughter 1995.
63 See Koremenos, et al. 2001, 762. In EU studissttith was sparked by the series of EU treaty i@vsin the 1990s.
Institutional choice represents, for instance ftha step in Moravcsik’s work on the history ogaty revisions. Yet, he
does not regard final treaty provisions as cavestane; they rather “set the agenda for a periomboéolidation, helping to
define the focus and pace of subsequent decisikinga See Moravcsik 1998, 2 and the critique byrét and Tsebelis
1996, 270.
%4 Hawkins, et al. 2006, 6-7.
® In his analysis of the delegation of authoritystpranational actors, for instance, Mark Pollagkdemts case studies in
order to demonstrate the Commission’s hypothesizgonomy in practice. Yet, he finds that tteefactoregular behavior
among governments differed substantially from whanal rules stipulated. The Commission’s (agemnes) function and
autonomy in equilibrium is consequently largelytdat doubt. See Pollack 2003, 387: “...the formg¢rda-setting pow-
ers of the Commission were weakened by the Cowriciformal norm of consensual decision-making.” Shene holds
true for Jonas Tallberg’s case study on the powktise Council presidency, which are replete ofnm®in interaction that
the presidency violated in the cases under stuajbérg 2006, 107-110, 139, 158, 169.
% pPierson 1996, 142-147, 2000, 260-262. Also Faarall Héritier 2007, 234.
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general: in order to identify equilibrium changes meed to know what the initial equilibrium was,what
grounds it had been chosen, and what the actudlteiyum is.®’ It is only on that basis that we are able to
assess actors’ motivation and ability to pursueabrto pursue a different strategy.

The Way Out: Specifying Motivations and Multiplythg Number of Observable Implications

Centering the analysis on the notion of institutias equilibria that bring about regular patternsetavior
allows us to overcome the shortcomings that aregbeat in the institutionalist research agenda.j€on
tures on actors’ motivations for the design of ita§bnal norms and rules and decision-making waithi
those norms allow us to deduce several patterbgludvior that are observable in reality. Hencemieans
of increasing the total number of observable ingtians at the behavioral level, this analytical rapgh
permits to uncover otherwise invisible institutipaéscriminate between different equilibria in irgtetion,
and to seriously deal with the realist counter-argnt®® As these deduced observable implications go be-
yond the measures we used in the description oporzle, we avoid the functionalist pitfall to asd@at
the suggested motivation is sufficient to accoontlie already observed behavior. Yet, since ewbpgrv-
able implication can always also be generated bymapletely different equilibrium, none of them ig b
itself sufficient to corroborate the conjectdtdt is therefore only in conjunction that they lecreedence to
the existence of the suggested institutions!

Figure 6: Multiplying the Number of Observable Implications

Multiplying the Numher of Ohservable Implications

Institation IT

Interests Institution T

suonedduw] apqessasqQ

Independent Variable Intervening Variable Dependent Variable

To sum this section up, | contend that the bullemipirical studies are plagued by the problem of
endogeneity, which impedes a thorough understarfifmropean decision-makiri§Whether institutions
exist and how they are being adapted cannot bae¢hrough definitions. They remain empirical gues
tions that this dissertation seeks to answer ferpizzle under study. To that effect | center nglyasis on
the notion of institutions as equilibria and multiphe number of observable implications at theawetral
level. The added-value of this approach is themteygrated explanation of several phenomena insoeci
that provides the basis for any further explanatibmstitutional change.

4. A Theory of Institutions in Decision-Making

The dilemma of uncertainty, that is, the tradebmfween international and domestic uncertainty, ooay
front domestic groups with concentrated costs ardte gaps in the chain of political support foomera-

%" For a critique see Caporaso 2007, 398.

% See King, et al. 1994, 28, 223.

%9 Greif 2006, 355.

0 A recent evaluation of the predictive power ofnfial models of decision-making procedures testtfethis assertion.

See Achen 2006a, 295 and Achen 2006b, 103.
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tion. An accommodation of legitimate preferencelietg facing domestic recalcitrance could in facise
these gaps and create the self-enforcing condiflmnsooperation in such a way that formal rulesndo
permit. But when is such a practice of diffuse peatity functional? How can it be sustained withaat
dermining governments’ credible commitment to coapen?

The principal micro-mechanism that | suggest unidergiffuse reciprocity is joint gains from vote
exchange. Governments concede on one decision wineyelose little in order to gain it on anothdr; i
marginal changes on the issue over which they pgaiver affect them more than changes on the issee ov
which they lose power, all actors can be made befté" A regular accommodation of preference outliers
is therefore sustainable under two conditions:tFpeference intensities are sufficiently hetermgmis as
to create joint gains. Second, governments aretaldemmit credibly to these exchanges in ordeetp
joint gains from exchange under uncertainty.

| shall argue below that informal institutions atetision-making practices vary with actors’ expec-
tation about domestic uncertainty. Each of theofeihg conjectures describes the actors’ motivatjar;
ticular sets of norms and rules that create theélibqum’s self-enforcing conditions, and finallyidinct
observable implications at the behavioral levet thidl subsequently guide the empirical analysis fifst,
however, | state the assumptions on which the thisdsased and subsequently discuss its rival eafilan
of decision-making in an institution-free environme

Assumptions: Domestic Uncertainty and Incompleterination

Decision-making takes place oomplex environments of which uncertainty is a gahé&ature.The
theory is therefore based on two assumptions gheutontext of cooperation:

1. The first assumption is outright liberal in thatéfgards governments to represent a variety ofipoli
cally responsive interests. Governments’ preferenmasities, that is, the value they put on a par-
ticular outcome may shift frequently and unexpégtéa response to structural trends. The extent
of domestic uncertaintig in turn contingent on previously existing itistional arrangements.

2. Information about domestic recalcitrance and, thus, prefererteasities is private. This does not
mean that negotiating actors are not aware of dwinterparts’ preferences, but governments can
be expected to be better informed about their consiituencies’ demands than others.

Both assumptions are initially plausible, but ti@yply that repeat play, the standard explanation fo
cooperation, cannot hedge against defection exaettause governments may quickly value uncertain fu
ture gains less than sure gains toffafhe mere anticipation of domestic uncertainty admplete infor-
mation may therefore impede cooperation (here: allytbbeneficial vote exchanges) in the first pla¢et,
they may also bring about specific norms and rthas help create the self-enforcing conditionsgoch
exchanges.

Rival Explanation: Decision-Making in an Institutid-ree Environment

What kind of behavior would we expect to arise wherision-making in the face of incomplete informa-
tion and domestic uncertainty is not governed hyiastitution, formal or informal, at all? The Cestheo-
rem in economics pinpoints the necessity of spetifiroperty rights, low transaction costs, and,trimos
portantly, complete information for actors to béeao arrive at efficient outcomé$lf these conditions did
hold in reality, negotiations would in fact be radant. Encounters do occur, however, because iaftom

"L For the general argument see Buchanan and Tull®6R. For the EU see Mattila and Lane 2001, 46-48.
"2 Downs and Rocke 1995, 4.
3 See Axelrod 1984, Tomz 2007, 4-9.
" For an application in IR and negotiation analgsie Keohane 1984, chap 6 and Moravcsik 1999, 272.
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cannot be considered complete from the outset.areistantaneous leveling of informational asyniiest
is difficult to achieve, because negotiating actmsk to attain two objectives at the same timey hant to

reach efficient agreements on the one hand, ardbdite joint gains from cooperation on the othandh.

Actors therefore have an incentive to withhold atévinformation about their “red lines” and to ke
hard in expectation of extra gaiftsThis does not imply that negotiations go on foreared mutually bene-
ficial deals are impossible to strike. The reasothat withholding information for some time dinghes

the collective gain from an early agreement to iatgbat the anticipated extra gain approaches. 2¢ego-

tiating actors with intense preferences consequdmtome pressed for time and accept the ‘Gekdree-

ment is possible then, but negotiations have berdared ex-post inefficierf!

This dilemma is aggravated when actors bargain puétiple issues at the same time. Incomplete
information induces them to build a reputation asatreme type by taking a tough stance even aresss
they prefer less in order to extract further cosims on more important issu@dssues are held hostaiye
order to use them as bargaining chips in the emtkg8ecause the number and nature of items thlus inf
ences the negotiating partners’ relative bargaipmger, the agenda is set by all governments &t leigls
of authority. In addition to issue-hostage, thesim$ty of ex-post opportunisrdue to domestic uncertainty
makes credible commitments and, thus, early commesdgifficult. As a consequence of both problems,
deals in an institution-free environment cannotcbasidered secure until agreement on the last pgndi
issue has been found. They are therefore strudlltsineously on packages, even if items are noti@pl
linked, and need to be authorized at the highesl taf authority’® The discourse surrounding bargaining in
an institution-free environment can be expectdoetoarked by threats and incentives.

Null Hypothesis — Bargaining in an Institution-Free Environment: Decision-making
is not governed by any institution at all. Bargagmunder this condition should generate
the following observable implications:

Majority Voting: Negotiating actors do not vote.

Agenda-SettingThe agenda is set by all actors at high leveksutiiority.
Centralization Deals are struck at the highest level of autliorit
Timing: Deals are struck simultaneously on packages.
DiscourseThe discussion is marked by threats and incentives

Theory: Domestic Uncertainty, Preference Intensiied Institutions

| explained above that a regular accommodationrefepence outliers may create joint gains whenracto
can expect preference intensities to be suffiggehditerogeneous, that is, when every governmenkghi
there is a good chance that they suddenly end @apsasyle or one among few preference outlierditins
tions and patterns in behavior will therefore vacgordingly: Where domestic uncertainty affectsntoas
unevenly, governments can anticipate heterogeng@iisrence intensities and consequently capitaliza
regular accommodation of preference outliers faclomestic recalcitran®.This is the case when coop-
eration creates markets and increases competMithrere domestic uncertainty affects countries evenly
that is, when all governments face domestic reiraluwie at the same time, governments adopt theéigeac

™ This is what Lax and Sebenius call the “negotiitdiiemma.” See Lax and Sebenius 1986. For anllexteliscussion
of formal models of bargaining see McCarty and itz 2007, chap. 10.
’® See Rubinstein 1982, 99 and Rubinstein 1985, 1153.
" For a similar line of reasoning see Fearon 1998, 2
8 Cameron and McCarty 2004, 425.
9 |GC negotiations are therefore usually concludeslienmits at the highest authorities.
80 “Reciprocity refers to exchanges of roughly eqlémavalue in which the actions of each party anetingent on the prior
actions of the others in such a way that goodtigmed for good, and bad for bad. (...) In situatioharacterized bgiffuse
reciprocity ... the definition of equivalence is lgggcise, one’s partners may be viewed as a gratherrthan as particular
actors, and the sequence of events is less nartowiyded.” See Keohane 1986, 4, 8.
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of specific reciprocity and regularly take recoursdéormal rules. This is the case when internati@oop-
eration absorbs international trends and shockdaamets competition.

Heterogeneity in Preference Intensities and Diffldseiprocity

Where domestic uncertainty affects countries unigvand negotiating actors anticipate heterogeneous
preference intensities, governments may gain frooommodating preference outliers instead of pushing
their own preferences through. This is the caseausx marginal changes in issues over which they los
power affect them less than changes in issues wheyethemselves hold intense preferences andesmg b
granted the same consideratfdorAccommodating preference outliers thus becomeb hotight and an
obligation, a rational norm, that creates jointngairom exchange and embeds cooperation into damest
circumstances in such a way that formal rules dgpeomit®

The behavioral consequences of diffuse recipraaigy fourfold: first, because preference outliers
are being accommodated, thresholds for the adopfigolicies cease to be determined by formal gptin
rules and approach unanimity instéa&econd, the negotiation atmosphere is cooperatidemarked by
claims of domestic recalcitrance. Third, issueshaiag treated discretely on their own merits. Tasynot
held hostage and are taken non-simultaneouslyaidsigin package¥. Fourth, for this reason, and because
governments concede on an issue where they lolge tiecisions may be taken at low levels of author
In other words, decision-making is highly deceritea.

Two problems, however, arise from incomplete infation and domestic uncertainty that make
these exchanges difficult to sustain: ex-post opmism and moral hazard. First, because diffuse ex-
changes are not simultaneous, but span over tiomestic uncertainty implies that repeat play cannot
hedge against the risk of ex-post opporturfisfBecond, because governments are better informmat ab
their constituencies’ demands, the norm of diffuseiprocity induces moral hazard that governments
havge6 an incentive to exploit the norm and clainfaie domestic recalcitrance even when they in dact
not.

| suppose that member states alleviate both prablnuelegating the task of information provision
about the true extent of domestic recalcitrancan@agent, the Presidency, clustering issue-aresunt
even domestic uncertainty, and granting this agisdretionary power. Clustering issue-areas raises
probability of a government requiring special cdesation and creates opportunities for immediate- pu
ishment in case of defection. Hence, the shadothefuture might not be particularly long, butstvery
broad. Since punishment creates a second-ordexctiod action problem as it requires governments to
collaborate and perhaps forego sure gains, thesgded discretionary to the Presidency, which adaids
on the correctness of claims of domestic recatuid’ In short, by clustering issue-areas and delegating
discretionary power to the Presidency, governmsgp#s reputational concerns over issue-areas, anerco
second-order collective action problems and makeath of immediate punishment in another issue-area
credible. We therefore expect it to be in chargéhefagenda in various intergovernmental negotiatioy
exclusively penning compromise proposals. It funth@re intensifies bilateral contacts with one dea
recalcitrant governments.

81 Helen Wallace (1985, 455) describes this negotigtiractice as making decisions “yesable.” Forscdgtion and a
sociological interpretation of the practice of dgé reciprocity in the EU as well as of differenaesoss issue-areas see
Lewis 2000, 268, Lewis 2005, 949.
82 See Ruggie 1982, 399 on embedded liberalism.
8 Schofield, et al. 1988, 207.
8 This point helps us to distinguish diffuse recigtp from log-rolling. Log-rolling involves specifivote exchanges that
are decided on simultaneously. Its negative cottiootés explained through the multiplication of a¢ige externalities. See
Riker and Brams 1973.
8 For a discussion of reputation under the conditibdomestic uncertainty see Tomz 2007, 20-24.
8 Weingast and Marshall 1988, 140-141.
8" This resembles the Law Merchant Model in Milgranal. 1990. See also Tomz 2007, 240.
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Conjecture 1 — Diffuse Reciprocity:The expectation of heterogeneous domestic prefer-
ence intensities leads to practices of diffuseprecity. The maimrmotivationunderpin-
ning the adoption of this norm and decision-makiithin it is gains from diffuse vote
exchanges that render decision-making responsiwomoestic uncertainty. In equilib-
rium, this institution should generate the follogiobservable implications:

Majority Voting: Voting does not take place.

Agenda-SettingThe agenda is set by the Presidency. It intessifilateral interaction
with one or a few recalcitrant actors.
NULL: The agenda is prepared at high levels of atiti.

CentralizationDecision-making is highly decentralized.
NULL: Decision-making is highly centralized.

Timing: Decisions are taken non-simultaneously.
NULL: Decisions are taken simultaneously on package

DiscourseThe atmosphere is cooperative and marked by clabost domestic adjust-
ment costs.
NULL: The discussion is marked by threats and itiges.

Homogeneous Preference Intensities and SpecifipRety

Where governments expect the values they placautmomes to vary evenly, a regular accommodation of
preference outliers on the basis of diffuse redjpyodoes not create any joint gains. In order &y pff,
exchanges need to be very specific and take plabiva short time frame. Decision-making on theiba

of expected homogeneous domestic uncertainty shibatgfore in many ways be similar to governments’
negotiation behavior in the absence of institutiofet, it differs from the Null Hypothesis in on@portant
regard: since governments exchange property riglatsthey were endowed with by the treaty, theasie
bility of specific exchanges does not lead to coapen failure as the Null suggests. Instead,atdfegov-
ernments to take recourse to formal rules.

Specific reciprocity can therefore be expectedaeehthe following behavioral consequences: first,
decisions are taken simultaneously on packagean8edecision-making is highly centralized as csnce
sions on important issues need to be authorizédyhtlevels of authority. Third, the discourse gci$ion-
making is marked by threats and incentives. Fogtivernments frequently resort to formal rulest tha
to majority voting where the treaty provides far This leads, fifth, to the problem of issue-cygliand
creates the demand for an independent actor tbeseigenda.

Conjecture 2 — Specific Reciprocity:Homogeneous preference intensities lead to the
practice of specific reciprocity and a frequentowgse to formal rules. The mamotiva-

tion underpinning the adoption of this norm and deaisitaking within it is gains from
specific vote exchanges. In equilibrium, this ngion should generate the following ob-
servations:

Majority Voting: Votes are called more frequently and openly ihasther issue-areas.
NULL: Voting does not take place.

Agenda-SettingThe agenda is primarily set by an independentdaysetter.
NULL: The agenda is prepared by all actors at higlels of authority.

CentralizationDecision-making is highly centralized.
Timing: Decisions are taken simultaneously on packages.
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DiscourseThe discourse is marked by threats and incentives.

Table | about here

5. Empirical Analysis: Decision-Making in the 1960s

In 1958 the members of the European Coal and &erimunity (ECSC) extended their cooperation to
additional policy fields. With the aim of creatirggcustoms union and a common atomic energy sphere
among them they established the European Atomieggn€ommunity (EURATOM) and the European
Economic Community (EEC). The treaty set up anioaiginstitutional framework to deal with future
streams of individual decisions necessary for ttaéranent of the treaties’ objectiv&interaction between
the Commissions and the Council(s) was supposed tmased on the Community method described above.
A European Parliamentary Assembly and the Eurofmant of Justice were set up in order to conswt go
ernments and control the implementation of thetyrddeetings in the Council took place under thgise

of the Foreign Ministers, who were usually acconarby a specialized Minister. Initially, governngn
shied away from specifying rules for day-to-dayisien making. They agreed that “such rules of proce
dure can only be established after a certain espeei about the functioning of the Councfl$.”

Customs Union and Economic Union were the two igltan which the EEC rested. The creation of
a customs union involved the abolition of tariffisiotas, and other similar obstacles to the freeamant
of goods between its members and the substituticam @ammon external tariff for the separate nationa
tariffs towards countries outside the Communitywéts completed ahead schedule in mid-1968. The Cus-
toms Union was supposed to be accompanied withcandinic Union, that is, common policies on the free
circulation of workers and capital, the removatesdtriction for the right of firms to set up in ettmember
countries and other issue-areas. In these areds¢hty had remainedtenité cadrein that it only gave an
outline of how these objectives were to be achiefedticularly with regard to a common market inriAg
culture the treaty had left many issues vague anmktresolved by unanimity vote. Eventually, themher
governments created a common system of levieswbatd permanently protect farmers against fluctua-
tions in world prices, and by mid-1969 a marketamigation that basically preserved if not increatted
already high level of national protection on thsibaf high common support prices and a broad eoeer
of agricultural productiofi?

These were the questions that created streamsuoéfdecisions to be dealt with in the EC’s institu
tional framework. In the course of these negotretjdhowever, and in the first half of the decadpadrticu-
lar, the decision-making system underwent considerand lasting changes. They primarily entaileea
tical differentiation through development of a Collirsubstructure as well as a horizontal differatiin
along issue-areas. These changes came along withfdhementioned behavioral deviation from formal
rules. In the following, | use five types of evidenin order to evaluate whether these deviatione we
deed induced by informal institutions allowing fitexibility by enabling vote exchanges among govern
ments or simply by the absence of institutions:amgj voting, agenda-setting, centralization, tigrimnd
discourse. The theory predicts variation in pateyhbehavior both across issue-areas as well exstiove.
To repeat, no single observable implication istself sufficient to unveil informal institution; is only in
conjunction that they lend credence to our conjestu

The analysis is based on a variety of sources: aterrpossible it draws on newly acquired or al-
ready collected quantitative data. Qualitative datans from archival material and contemporary mspo

8 Until the merger of the Communities into a sinfjenework in 1965, there were thus initially thdi#ferent sets of
institutions.
% Conseils de la C.E.E. et de la C.E.E.A. 1958.
% Pryce 1967, 43-47.
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from a broad spectrum of different schools of tHad§ The study is complicated by three aspects: First,
some formal rules were phased in in two steps A86I6 so that variation over time is difficult wentify
exactly. Second, the sources usually juxtaposecAljure to other issue-areas so that a fine-graamedy-

sis of variation across issue-areas is not alwegsilble. Third, some types of evidence are bex@amaed

in more detailed case studies of individual negiotis. This, however, goes beyond the scope ofatttisle
and will be subject of a different paper.

Majority Voting

The Null Hypothesis and the conjecture on diffuseprocity predict an increasing abstention fronjana
ity decisions. The former regards formal rules amjarity voting as inoperative. The latter, in castr, re-
gards the general search for consensus as thé oésulreciprocal accommodation of preference ersli
among governments. Our conjecture on specific recify predicts a frequent recourse to majorityidec
sions as specific deals may not always be feasible.

As mentioned above, data on majority decisionsbscore as the Council Secretariat did not offi-
cially keep account of majority decisions. MoreQu@MV was supposed to be phased in in two stages so
that it is not possible to assess a variation imgadoehavior over time. Yet, archival material gédctitio-
ner reports confirm that the rule in practice tlgioout the 1960s was the search for consensus even w
the treaty provided for the use of majority votitfiggurthermore describes an issue-specific vaatn that
majority decisions were used infrequently on budigstisions and in Agriculturé.This assessment can be
accepted as true as the context would actuallytet@asagainstsuch a variation: First, it compares Agri-
culture with all other policy fields, and the totaimber of decisions in CAP is lower relative tbaher
issue-areas. Second, many questions regarding @ABden left subject to unanimity.

A more frequent, albeit sporadic, use of majoriggidions in the Agriculture Council leads to two
alternative conjectures: On the one hand, we nightlude that formal rules did have an impact imi-Ag
culture, but not in other issue-areas. On the dtlaexd, however, it also suggest that in all isseasex-
cept Agriculture governments regularly accommodatesference outliers with the effect that threshold
for the adoption of proposals reached unanimity.ageess these conjectures, let us now have a took a
other types of evidence.

Agenda-Setting

The Null Hypothesis predicts that governments ghhévels of authority come to share the task tfrgg
the agenda, because its composition can influeagetiating actors’ relative bargaining strengttamin-
stitution-free environment. Since governments ragylresort to formal rules, the conjecture on dpec
reciprocity predicts in contrast that it is an ipdedent actor’s prerogative to set the agendacGnjecture
on diffuse reciprocity expects to see emergencanahctor with discretionary power in intergoverniaén
negotiations in several issue-areas. To assesg {hessible interpretations and identify the priatip
agenda-setter, | look at the sequence of movesémminational asymmetries.

| demonstrated above how the sequence of movegetaitramatically due to the involvement of
governmental experts in decision-making. SinceM@sters refused to discuss issues that had restipr
ously been prepared, the impulse for decision-ngakinifted more and more to the Council substructure
and the Presidency, which was to determine the Gbsivork rhythm due to its ability to prioritizend let
things slide. It therefore became common practieg the Council President would state his goverrimen

%1 Lustick (1996) cautions against the use of secgnstaurces, in particular on ideologically ladepits as is European
integration. Yet, this ideological contestatioraiso a major advantage: Our conclusions gain iabiity if they are
backed by authors of different schools of thought.

%2 See FN 24.
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six-month objectives in a speech given to the Efh@beginning of his terfi.In addition, the Presidency
gained importance and grew out of the formal réla mere organizer of meetings to a genuine mediato
charge of compromise proposals. It assumed thporesbility in several issue- areas and variousnggst:

the many WGs, COREPER, various Council formati@rs], towards the end of the decade, during the
infrequent summits among the Heads of State and@owent. Practitioner reports describe it as prisnar
active at lower levels and in COREPER in particuldrere, with the support of the Council Generalr&e
tariat, the Presidency established contacts withlcgrant governments and sought to collect infation
about the “motives and problems of individual delsans,” as the German Permanent Representatives de
scribed his experiences during the third CoundaéisRiency in 1968 Emile Noél, the Commission repre-
sentative to COREPER, described the presidencigsaa mediator as follows:

“(It) is the chair that has the most scope for tiyiking soundings, putting out feelers, and aogni
forward at the right moment with compromise sugigest— particularly suggestions some distance
away from the Commission’s original propos&..”

In WGs and COREPER the Presidency thus upstage@dh@mission, which had originally per-
ceived itself as the primary mediator between matiinterests. But the search for consensus matiffiit
cult for the Commission to assume this role whiad bhome to necessitate a watering down of its awn p
posal®® The Presidency on its part gained the opportunitpfluence the Council’s agenda and to decide to
what extent a claim of domestic recalcitrance negliconsideration in its compromise proposal.

Two developments make Agriculture an exceptiorhgsé general patterns: First, the Commission
possessed the by far highest policy expertise owdmiral questions. It was the DG VI (Agricultyrehat
was primarily responsible for the above mentionedivth of the Commission’s administrative apparatus
the 1960s. Endowed with a large staff, high finahgesources and responsible for an enormous buithget
“Agricultural Empire” was said to never suffer fragupply bottleneck®’ It thus became the largest policy
DG within the Commission and gained a reputatianskeparateness.Second, as | will argue below in
more detail, the Council substructure was less mapo in this issue-area than elsewhere. It ishenlevel
of Ministers of Agriculture where the Commission

“retained the initiative in tabling proposals or @mments to proposals, adopting individual minis-
ters’ suggestions where they do not conflict toeagly with those of other ministers or with the
Commission’s own views; identifying whatever cormes may have emerged during the course of
the debate; or reconciling opposing points of vigmmeans of compromises of its owH.”

It shared rather than lost its role of mediatorthvitie Council Presidency, which adopted the prac-
tice of tours de capitals and confessionals wittdalegations® usually in the presence of the Commis-
sion. These meetings were supposed to invite &bgdéon to say in confidence what they could yeat-
cept as a final packad®

In short, in most issue-areas the sequence of nelvéied radically and saw the emergence of the
Presidency as a mediator, in particular at loweelein the Council hierarchy. It established lgitat con-
tacts with individual recalcitrant delegations mler to gain information about their particular lplems on
which basis it drew up compromise proposals. A namteve Commission, practices particular to theiAgr
culture Council, and contacts with all rather tlsimgle delegations suggest that this issue-areadmeas-
nated by a different negotiation style.

% Edwards and Wallace 1978, 54.
% vertretung der Bundesrepublik Deutschland beifieopaischen Wirtschaftsgemeinschaft 1965b.
% Noél and Etienne 1971, 438.
% Edwards and Wallace 1978, 60. For an assessmauaronf the Commission see Ponzano 2002, 41.
% Poullet and Deprez 1976, 41, Grant 1997, 157 aamii${ et al. 1983, 16.
% European Communities 1980.
% Neville-Rolfe 1984, 222.
109 Moyer and Josling 1990, 58.
191 Edwards and Wallace 1978, 59 and Wallace 1985, 463
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Centralization

Our conjecture on diffuse reciprocity predicts ttatision-making in the Council is largely decelites.
We should therefore observe both the developmethtregular use of a substructure for day-to-day-deci
sion-making. The Null Hypothesis and our conjectumespecific reciprocity, in contrast, predict cafized
decision-making. Hence, decisions in this substimectire still primarily taken at the highest lewélau-
thority. In order to trace these different obsetgammplications, | first describe the evolutiontbe Council
substructure in the 1960s. Drawing on an origirshdet of the distribution of A- and B-Points pear by
issue-area, | assess in a second step to what éxéesubstructure was in fact used.

After the Rome Treaty had come into effect, theekgpr Ministers decided to keep the committee of
high-level representatives that had helped negogidhe Rome Treaties at the Intergovernmental &enf
ence (IGC) in Messina. On the basis of a Coundilsien its members were granted the legal stat@smof
bassadors and formed the Committee of Permanene&epatives (COREPERY They in turn set up
specialized WGs composed of governmental expettthedinsistence of the Commission, it was confaime
that the decision-making power still rested exslelsi with the ministers. Yet, as complaints abaygredas
overloaded with technical issues and a bad praparat Council meetings became louder, the Council
adopted several procedural improvements in Octd®60, which were supposed to relieve the Minisbérs
their heavy workload: it was decided that Permarieepresentatives, members of WGs as well as the
Commission should be given more flexible instrutsi@mn issues that governments considered less impor
tant’®® It was hoped that these procedural changes wadtlle the substructure to prepare preliminary
decisions in a manner that did not require anyhrtiscussion among ministéf$.In 1962 these prelimi-
nary decisions reached by COREPER were renamedmsPappeared as one item on the Council agenda
and were to be adopteth blocwithout further discussiolf” Issues that remained contentious or that were
qguestioned by the Commission (B-Points) were sugubts be referred back to the substructure witthéur
instructions:°® The same procedure was adopted by the growing eunfdWVGs reporting to COREPER.
According to the A- and B-Points, consensual densiwere decided oen blocas what would later be
called “Roman I”-Points while contentious items weeferred to as “Roman II"-Points.

At the same time that the Council decided to cogfeater power to the sub-structure, it also be-
came more differentiated horizontally along issteasa’’ In particular, Agriculture developed a decision-
system that differed in some respects from otheweisareas. At the occasion of the publication ef th
Commission proposal (Mansholt Plan) for the essaiblient of CAP in 1960, the Council established a
Special Committee for Agriculture (SCA) that wasbhe composed “as homogeneously as possible and of
very high-ranking representative$?In contrast to other specialized committees, tB& ®/as supposed to
report directly to its ministers. It thus markednave away from the exclusive management of Council
business by the national ministries of foreign ie$faand COREPER, which did not discuss agriculture
unless it affected other policié®. The SCA’s relation with governmental WGs differsignificantly from

102 vjirally, et al. 1971, 566-567.
193 Conseils de la C.E.E. et de la C.E.E.A. 1960.
104 Rat der Européaischen Wirtschaftsgemeinschaft 1960b
105 Comité des Représentants Permanents 1962.
106 Rat der Européaischen Wirtschaftsgemeinschaft 1968960c.
107 virally, et al. 1971, 651-653, 702-704. COREPERsw#vided into two parts of equal right: COREPERcBmposed of
the Permanent Representatives, usually dealt \pibhitical” issues such as question of Euratom attdreal relations,
while COREPER I, composed of the Deputy Permaneprésentatives, was in charge of the remainingsites. Yet, this
change did not come along with changes in respibitisib at the national level — Permanent Represterds still received
their instructions from Foreign Ministries and/oimistries of Economy. A great shift of responsii@s, however, was the
emancipation of Ministers of Agriculture from theginal coordination of EC policies:
108 Rat der Européaischen Wirtschaftsgemeinschaft 1960e
199 Neville-Rolfe 1984, 208.
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other issue-areas in that the latter did not atapt|” point procedure. Every agriculture dossiexs there-
fore destined to be discussed in the SCA, whosatdstbecame much more detailed and techHital.

Figure 7: The Council Substructure by 1961

|

Councils Agriculture Council
COREPER SCA

S
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In short, all issue-areas underwent some sort ofmtealization over time. We moreover observe
Agriculture becoming encapsulated from the normalirieil substructure. But to what extent was this-su
structure indeed used in practice? In the followinigaw on an original data set of the number cdrfd B-
Points submitted to the Ministers for the periodl664 to 1970. First, | expect an increasing deaénh-
tion over time. Contentious B-Points should thereffall relative to A-Points and to the total numioé
decisions. Second, we should still be able to s®eerspecific variation in this trent.

Working Groups

Both predictions challenge the conventional wisdamich goes that the embittered atmosphere in
the aftermath of the Luxembourg compromise affeckecision-making in all issue-areas and rendered ne
gotiations increasingly arduous. Yet, exactly tippasite happened: although the total number of €ibun
legal acts rose steadily throughout the 1960s @ngrowth of 33.6%j!? the total number of B-Points
adopted in all issue-areas except AgriculturebdglB4%. In 1970 every legal act therefore entailesdus-
sion of only one B-Point (1:1.19} (The temporary decline of A- and B-Points in 1%bis best explained
by the blockage of decision-making during the “eyngitair crisis”). While Agriculture shows an incsea
in B-Points by 150%, its proportion relative to thember of legal acts (annual growth of 51.8%) &all
well. At the end of the decade, every single legdlin Agriculture entailed the submission of askethree
B-Points (1:3.31}.In short, these observations indicate an incrgagacentralization in both issue-areas
with a significant issue-specific variation in thember of contentious B-Points relative to legaisac
Moreover, there is no evidence at all for a “vattiure” affecting all areas of European integration

Figure 8: Distribution of A- and B-Points 1964-1978"

10 cylley 1995, 203-204.
11 Since most decisions eventually wind up as A-Rpiohe might argue that the A/B point distinctiaresl not reflect the
degree of controversy. See Golub 2008, 172. Yetesevery contentious A-Point is usually antecdded number of B-
Points that are referred back to the substructbesproportion of A- and B-Points does indeed iatBthe level of contro-
versy over time and across issue-areas.
12 CELEX database.
3 0own data and CELEX data base.
14 0own data and CELEX database. See also VertretenBuhdesrepublik Deutschland bei den EuropéisGemein-
schaften 1971.
> 0own data drawn from CM2 Council session dossiers.

22



A and B Points

1000
800 OB AGRI
600 OA AGRI
c
400 4 B B Rest
oA Rest
200
O T T T T T T
1964 1965 1966 1967 1968 1969 1970
YEAR

If we control for the total number of submitted misi, the issue-specific variation in decentralati
becomes even more apparent. The proportion of BAgeoints in issue-areas except Agriculture fedinf
1:1 to 1:3. In other words, while in 1964 A- andPBints balanced each other, Ministers would byetig
of the decade adopt three A-Points for every B-Pdiscussed among ther?. Although the proportion of
A- and B-Points submitted by SCA to the Ministefg\griculture fell even more dramatically in thissue-
area, it still remained very high compared to otlssue-areas as we can see from the following digBy
the end of the decade in 1970 and after the eskabént of the common market organization, every A-
Point was accompanied by discussion of circa twaerdious B-Points, and every single legal act gniA
culture entailed at least the submission of thrdoBits (1:3.31}".

Figure 9: Distribution of B- per A-Points 1964-1976'
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Others Agriculture

Accordingly, the Agriculture Council met much mdrequently than any other Council formation
and was responsible for circa 40% of all Councisgens throughout the 19688 This issue-specific varia-
tion was sometimes attributed to the Ministers gfriéulture “appetite for negotiating face-to-facéhw
each other° Others complained about a poor preparatory worthbySCA, which was deemed ill-suited
to relieve Ministers of the burden of “technicaBaisions‘** | will argue below, however, that attempts to

1% Own data and CELEX data base.
17 Own data and CELEX database. See also VertretenBuhdesrepublik Deutschland bei den Europais@Gemein-
schaften 1971.
8 Own data drawn from CM2 Council session dossiers.
M9 Data available from 1963 on in the General Repafrtae Council, 1963-1970.
120 cylley 1995, 202.
121 Bundesministerium fiir Landwirtschaft 1967a.
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improve the SCA’s preparatory work were doomedaibds these technical decisions reached the Clounci
level only because they were used as bargaininus £

In sum, shortly after the inception of the Romealies, the Council developed a substructure that
was supposed to relieve the Ministers of their Wim#. Yet, it was used to a different extent acissse-
areas. In most issue-areas except Agricultureyabked governments to take preliminary decisionswat
levels of authority — evidence for the developna norm of diffuse reciprocity. The German Pererdén
Representative explained: “It is not just ‘techhidgcisions COREPER takes; A-Points also includeid
sions, on which we find agreement within COREPERBnedespite their great importancé®It was much
harder to take preliminary decisions in Agricultuvéhich indicates that decision-making was eithev-g
erned by the norm of specific reciprocity or thabbk place in an institution-free environment.

Timing of Decision-Making

The conjecture on diffuse reciprocity predicts thatisions are increasingly taken non-simultangoast
are dealt with on their own merit. The Null Hypadigeand the conjecture on specific reciprocityontcast
predict previously unlinked decisions to be takenustaneously on packages. Two different reasong ma
lead to simultaneous decision-making: first, inctetginformation and domestic uncertainty induceiasc

to hold issues hostage until agreement on thelastyending issue has been found. Second, packames
involve specific exchanges in that the outcomer® ®sue is explicitly linked to the outcome of tieo
issue. The timing of decisions, however, and the lvgics behind simultaneous decision-making affe di
cult to identify in reality. The reason is thatusshostage and package-deal may generate profdbisse
domestic actors who deem their interests being eotd Negotiating actors therefore have incentiwes
conceal and deny linkages after a deal has beaokstf Yet, two observable implications may point to
simultaneous decision-making in contrast to nond#immeous decision-making: first, as argued above,
these tactics require authorization at high lewélsuthority. Second, exactly because negotiatirtgra
have an incentive to conceal issue-hostages akdgés, references to these tactics strongly inelitedir
existence.

| demonstrated above that the bulk of decisioma@st issue-areas except Agriculture were taken at
low levels of authority in WGs and by COREPER, whiioth were not authorized to construct packages of
previously unlinked issues. But what happened &rmaining contentious issues at the Council fevel
There is little if any evidence that these werepenhtogether and decided on in packages, partiguar
cause a number of specialized Council formationldped towards the end of the decade. Althougi the
were still prepared by COREPER, this increasingicardifferentiation at the highest level madekhges
more difficult. It is therefore plausible that thenstruction of packages consequently remainedkeepe
tion, as Emile Noél observed:

“[Decisions] are seldom sufficiently important tasjify bringing six specialist ministers to Brussel
for a whole day, while it is not possible to lumgveral of them together because they fall withm th
provinces of different ministerg®

Differences in the timing of decisions between Agliure and other issue-areas become apparent
when we contrast this statement to the analystb@iGerman representative to SCA at the occasian of
review of its preparatory work in 1967:

122 Byndesministerium fiir Landwirtschaft 1967b.
123 yertretung der Bundesrepublik Deutschland beiBeropaischen Gemeinschaften 1968.
1241t might be argued that negotiating actors userinftion on issue-linkages in order to mobilizeigsts groups to lobby
against recalcitrant domestic actors. See Davi8 200. This tactic, however, is only reasonabla faw domestic systems
where foreign policy is subject to many veto paiiitsthe case of EC decision-making, however, witei@sions at the
European level do not require any further ratifayat we would not expect negotiating actors to pragrests groups off
against each other.
1% Noél and Etienne 1971, 439.
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“Our work is inhibited by the “package-style” primet in decision-making that we have been using in
the last years. Many problems remain unresolvedaulee they are needed as goods to be traded in
the moment the really big decisions are being dised.*?°

Hence, B-Points were more frequent in Agriculturantin any other Council formation both in ab-
solute and in relative terms, because they werdeateas bargaining chips in horse trading at thel lefs
Ministers. Contemporary practitioners accordingbscribe negotiations in Agriculture as dominated by
package-deals that are usually adopted in the miofdthe night in marathon sessions under greaiqaobl
pressuré?’ In sum, it is plausible to conclude that decisiomg\griculture were more than in any other
issue-area taken simultaneously. It suggests theds marked by either specific reciprocity or lzangng
in an institution-free environment, whereas evidefar the remaining policy fields rather pointsdeci-
sion-making being governed by a norm of specifap®city.

Discourse

Both the Null Hypothesis and the conjecture on Bja@ciprocity predict that the negotiation disecse is
marked by threats and incentives. Diffuse recifgypd¢iowever, should lead to a more collegial atrhese
marked by claims of domestic recalcitrance. Yeis particularly difficult to acquire reliable eadce for
discourses as threats and incentives often conuisguises. Practitioner reports, however, help ais g
insights about the negotiation atmosphere. It igallg regarded as particularly collegial at low déss of
authority’*® The Permanent Representatives, for instance, urmglly described the negotiation atmos-
phere in COREPER as particularly familial and jovid

Negotiations in Agriculture, in contrast, appeahtive been dominated by a rather dogged atmos-
phere. They usually resulted in marathon sessianaglwhich ministers met daily, often until four five
in the morning, in an atmosphere of deepeningcridianeuvers, counter bids and shifting alliancesew
said to have unfolded in rapid successiSrCompromises were therefore only reached in thelimidf the
night “when the most obstinate delegation conceédéle majority or when the most tired delegation-c
cedes to the most aler* The former French Representative and Ministe@fgriculture, Michel Cointat,
moaned about delegations, even small Luxemboutgllysadopting a strategy of “all or nothing” withe
result that, toward the end of a marathon, the andgi became embittered and negotiating actorsdraise
their voices. He concludes: “It is far easier toabgade strategist than to come to an understgratitong
neighbors about the selling of carrot?”

Summary and Interpretation of Evidence

Five types of evidence on issue-specific and hisdbwariation in decision-making behavior lenddeece

to the claim that informal institutions came to gov decision-making during the 1960s. A more freque
albeit sporadic, use of majority decisions in thgridulture Council than in other issue-areas itlitiaug-
gest two possible explanations: on the one handhigat conclude that formal rules did have some ichpa
in Agriculture, but remained without influence ither issue-areas. On the other hand, however, we ma

126 Bundesministerium fiir Landwirtschaft 1967b.
127 See Bundesministerium fiir Landwirtschaft 1966 r8ea 981, 9. Also Nugent 1999, 430 and Culley 1298-204.
128 Mayne 1968, 34.
129 yyan der Meulen 1966, 25. Likewise the Dutch PeremaRepresentative Linthorst-Homan, cited in VanMeulen
1966, 26, the Frenchman Jean-Marc Boegner (198}, Vertretung der Bundesrepublik DeutschlandieeEuropai-
schen Wirtschaftsgemeinschaft 1965b, VertretundBdeidesrepublik Deutschland bei den EuropaischendBeschaften
1968.
139 indberg 1965, 64, Culley 1995, 202.
131 Alting von Geusau 1969, 103.
132 Cointat 2002, 118. [Translation from French by ahor].
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hypothesize that in all issue-areas except Agucelgovernments regularly accommodated prefereate o
liers with the effect that thresholds for the admpf proposals reached unanimity.

Additional types of evidence support this seconplanation: first, in most issue-areas the agenda
was primarily determined by the work rhythm of goweaental experts at low levels of authority anctiogy
Council Presidency. The Presidency was grantededisnary power in intergovernmental negotiationd a
stripped the Commission of its formal agenda-sgtfpowers. This is inconsistent with the behavior we
would expect to arise in an institution-free enmirent where the scope of the agenda may alterethetin
ating actors’ relative bargaining strength. Secahd, bulk of decisions were decided at low levédlsuo
thority — something we would not expect to seehsgiunder specific reciprocity, nor in an institutifree
environment where the problem of issue-hostagetlamgractice of package-deals result in highly @nt
ized decision-making. Third, and related, the fiomal differentiation as well as practitioners accts
indicate that package-deals were not a regulaufeadf decision-making. Fourth, discourses were not
marked by threats and incentives, common featurepexific exchanges, but instead in a collegialce-
phere. These five types of evidence together goitlhe emergence of a norm of diffuse reciproaityhe
first half of the decade.

The evidence in Agriculture is more equivocal. Calited decision-making, the practice of pack-
age-deals and issue-hostage as well as threat®eentives marking negotiation discourses indidzte
gaining in an institution-free environment justveall as exchanges on the basis of specific recigroon
the one hand, formal rules do seem to determinisidaemaking behavior in several regards. A moee fr
guent recourse to majority voting as well as then@dssion’s greater expertise and agenda-settirgginol
this policy field indicate specific reciprocity. Qhe other hand, it is difficult to assess how margjority
decisions it takes to talk about specific recipnpcather than of bargaining in an institution-fresviron-
ment. The observable implications and findingssamramarized in the following table.

Table Il: Summary of Evidence

Others Agriculture

Voting No Voting More Frequently
Agenda-Setting Presidency Commission

Governmental Experts Presidency

Contacts with few negotiating partners Contacts with all negotiating partners
Centralization Decentralized Centralized
Timing Non-Simultaneously Simultaneously
Discourse Cooperative Threats and Incentives
Finding Norm of Diffuse Reciprocity Norm of Specific Reciprocity
Decentralized Bargaining

6. Brief Excursus: Institutions and Social Practices

Why was Agriculture encapsulated from the broad®#icp arena? | suppose that this is explained Iy th
fact that institutions are ultimately embeddedanial practices. Institutions are created and pees long
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as no actor is better off in individually choosiaglifferent course of action. The costs and benefitfol-
lowing a particular strategy, however, are not tamnty calculated but taken for granted as lonthasbe-
havior does not persistently violate an actor'sri@sts. Different institutions and, thus, practicediffuse
reciprocity and specific reciprocity may therefa@me into conflict in that either negotiating astdéake
issues hostage that are usually treated discretelre basis of diffuse reciprocity, or they coreen is-
sues on which counterparts are not going to recgieo As a result, joint gains diminish and equditare
upset. In other words, in order to sustain twoedéht institutions within the same organizatiorytheed to
be encapsulated from each other.

Conflicts of competencies at the domestic levalifigtance, suggest that the two negotiation prac-
tices indeed initially interfered with one anothierthe German case this led to an unusually sbanflict
between the Ministries of Foreign Affairs and Ecaryoon the one hand, and the Ministry of Agricultore
the other hand. The former wished to see the coatidin of policies remain in the hands of Foreiga a
Economic Ministers3® The Minister of Agriculture, however, argued titfa¢ Ministry of Foreign Affairs
had in the past sacrificed German interests throajiie unilateral concession on agricultural isghes
could not be expected to be reciprocated by Geriaamaytners:>*

7. Conclusion

The puzzle that forms the basis of this paperésdibservation that decision-making in the EC bétiles
resemblance to its formal rules. | argued thatrégelar deviation from formal rules is induced hformal
rules that governments design around formal rutethe basis of their precise, issue-specific imipeza.
The seemingly imperfect deviations are in fact mptiand functional in that they sustain the EC%-se
enforcing domestic conditions in such a way thamfa rules do not permit. This is the case bec#usg
solve the dilemma of uncertainty, that is, the ¢raff between uncertainty at the international ahdhe
domestic level. Five types of evidence were usedntmover informal institutions at the behavioraide
majority voting, agenda-setting, centralization dimding of decision-making, and discourses. | demon
strated how informal institutions and, thus, theegaments’ decision-making behavior varied with ex{p
tations about domestic uncertainty. In most isseas except Agriculture, decision-making came to be
governed by a regular accommodation of preferemtkers facing domestic recalcitrance. This norm of
diffuse reciprocity proved remarkably stable throogt the decade even in times of severe criseAgii
culture, however, the evidence points to decisi@iing on the basis of specific reciprocity and barmg

in an institution-free environment. These findingsdicate the EC as an effective institution thafunc-
tional, even if its norms and rules are informatl @uaptive. The result, | suppose and shall addneas
different paper, is a solid basis of political sagplow levels of non-compliance, and a subseqdeepen-
ing of cooperation that is without equal.

The theory has several empirical, theoretical amunative implications. Empirically, the descrip-
tive inference exposed how the emergence of infomnséitutions radically shifted the institutioniahlance
in favor of the governments. In particular, theulag search for consensus and the practice of tatisn
of governmental experts strongly curtailed the Cassian’s agenda-setting power as well as its relétha
motor of and honest broker in European integratiidre practice of consulting governmental experts ha
not changed since, which should lead us reconsigietextbook knowledge on the workings of the coirre
EU’s decision-making process. The analysis alsstiures the conventional wisdom, which goes that gov
ernmental decision-making behavior was heavily ciéfé by the so-called Luxembourg compromise. |
found, in contrast, that most issue-areas remaendéidely unaffected. This does not come to a ssepais |
showed furthermore that theeptaloguethat formed the Luxembourg compromise merely raigzl the
practices that had already become the norm atdgimiing of the decade. This extralegal documesarieth

133 Bundesminister des Auswartigen and Bundesminigtéwirtschaft 1963.
134 Bundesminister fiir Landwirtschaft 1963.
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fore did not lead to a change in behavior — it iyebeought it into the opelt® Together, these examples
demonstrate the value of an institutional analgeistered on the notion of institutions as equiibti helps

us unveil informal institutions and sheds lighttbe consequences of and reasons for further itistial
change as, for instance, the disempowerment ofCtimamission in areas where it had lost its functions

anyway.

The theory also provides an integrated explandtorseveral phenomena in European decision-
making: first, the emergence of the Council sulastne is explained by a demand for information d@bou
domestic recalcitrance, but the extent of its datsa follows a distributional logic. Second, imt@ast to
existing theories, it regards the Council Presigieiocbe instrumental in overcoming second-ordetecel
tive action problems. Its primary functions are fgirevision of information about and adjudication te
true extent of domestic recalcitrance. It thus msakeeats of punishment across issue-areas credjidas
reputational concerns over issue-areas and thenedayes the self-enforcing conditions for exchanges
the basis of diffuse reciprocity® The practice of consensus-seeking was therefarengmanied by the
emergence of the Presidency that replaced the Cssioni which had no incentives in watering down its
own proposals in order to accommodate preferentiei®u Third, in contrast to sociological institutal-
ism, the theory is able to explain variation inoimhal decision-making practices across issue-af@ais-
ceiving institutions as embedded in social prasti¢®wever, both theories explain why differentitns
tions within the same organization were encapsuiliteam each other in terms of persons. The thery f
nally sheds some light on the relation of informadtl formal rules. In my theory, formal rules cregatep-
erty rights that are being exchanged, but to whaictors may always take recourse. These exchanges ar
mutually beneficial and render decision-making oesive to domestic circumstances. A formalization o
informal institutions would change the initial aligion of property rights and may thwart their fuoe to
minimize socially disruptive adjustment costs unither condition of uncertainty.

My findings finally raise a normative question.thie bulk of decisions in the EC are taken at low
levels of authority by officials that are only inelctly accountable to citizens, we have to askHerreper-
cussions on the legitimacy of European integraticmansparency is necessary for holding power-wislde
accountablé®” On the one hand it might therefore be argued ttiatcomplex decision-system conceals
information necessary for holding decision-makersoantable. But the regular accommodation of prefer
ence outliers with the goal of minimizing sociatlisruptive adjustment costs implies, on the otherd)
that decisions are deliberately made un-contentilbusther words, even if information were readilail-
able at a reasonable cost, citizens would not teeasted in obtaining it. This suggests furthet #dtaount-
ability mechanisms should primarily apply to domestterest aggregation. Research on the true atrasun
information available at the domestic and Eurogdesal promises to shed further light on the questiba
democratic deficit in European integration andrimétional politics in general.

135 Mayne 1968, 48. Hence, contemporary commentagssassment according to which the compromise ‘olidimount
to a change in the behavior of the Council; it hebeought that behavior out into the open.” Clag67, 25-26. For a
similar view see Ludlow 2001, 259.

136 therefore disagree with Jonas Tallberg's (2086)lanation of the emergence and tasks of the GioRresidency,
whose functions he implicitly derives from an ir&etion on the basis of intergovernmental bargaining

137 Grant and Keohane 2005, 11.
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Abbreviations

AA

BAK

CM2

CAP
COREPER
EC

ECHA
ECSC
EEC/CEE
EP

EU

EURATOM/CEEA

HI

IR
IGC
P-A
QMV
SCA

Auswartiges Amt (German Foreign Ministry)
Bundesarchiv Koblenz
Council of Ministers Archives
Common Agricultural Policy
Comité des Représentants Permanents (@tee il Permanent Representatives)
European Communities
European Commission Historical Archives Brls
European Coal and Steel Community
European Economic Community/Communautéao@ue européenne
European Parliament
European Union
European Atomic Energy Community/Commauté européenne de
I'énergie atomique
Historical Institutionalism
International Relations
Intergovernmental Conference
Principal-Agent
Qualified Majority Voting
Special Committee for Agriculture
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ANNEX|

Table I: Conjectures on Institutions and Observablemplications

I ndependent Variable:
Expected Preference
I ntensities

N/A

Heterogeneous

Homogeneous

Motivation Efficient Exchanges Gains from diffuse exchanges Gains from specific exchanges
Minimization of adaptation costs
Problems Ex-Post Opportunism Ex-Post Opportunism Ex-Post Opportunism

Issue-Hostage

Moral Hazard

Issue-Hostage

I ntervening Variable N/A Formal Rules Formal Rules
Norm of Diffuse Reciprocity Norm of Specific Reciprocity
Clustering
Adjudication
Dependent Variables
Voting No Voting No Voting More Frequently

Agenda-Setting

High levels of authority

Presidency in contact with one or a few
recalcitrant actors

Independent Agenda-Setter

Centralization

Centralized

Decentralized

Centralized

Timing

Simultaneous

Non-Simultaneous

Simultaneous

Discourse

Threats and Incentives

Cooperative

Threats and Incentives







